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Fletcher: Oklahoma Approves Same-Sex Adoption Invalidation Law

NEWS

Oklahoma Approves Same-Sex
Adoption Invalidation Law
By Katie D. Fletcher

'

Oklahoma legislature recently passed an
Adoption Invalidation Law prohibiting recognition of
out-of-state or out-of-country adoptions by more than
one individual of the same sex.
The law, if upheld, would effectively invalidate
legal adoptive relationships established in another state
when a family visits or resides in Oklahoma.2 The law
states that Oklahoma "shall not recognize an adoption
by more than one individual of the same sex from any
other state or foreign jurisdiction."'
Adoptive parents are already in court seeking
to strike down the law.4 Lambda Legal represents the
same-sex couples and their families who adopted
children while living in other states and later moved to
Oklahoma or want to visit the state.' Anne Magro
and Heather Finstuen, partners for 14 years, are
parents to seven-year-old twins born to Anne and
adopted through a second-parent adoption by Heather
when they lived in New Jersey.6 They now live in
Oklahoma.7 The other couple, Ed Swaya and Greg
Hampel, live in Washington state and adopted their
three-year-old daughter after she was born in
Oklahoma.' They would like to visit Oklahoma to
show their daughter where she was born and to visit
her birth mother.9
If the Governor of Oklahoma "faithfully
executes this Oklahoma law pursuant to his duty to do
so, no state agency will recognize these Plaintiffs as a
family and these Plaintiffs could be deprived of all the
legal rights and obligations associated with that
relationship," stated U.S. District Judge Robin
Cauthron in an early ruling allowing the case to proceed
to federal court.
Proponents of Oklahoma's law and similar
laws in Florida, Utah, and Mississippi argue that
heterosexual individuals are more likely to be better
parents than homosexual ones." An Arkansas law
that would have barred gays and lesbians from
adopting was introduced but failed to make it out of
committee in 2004.12
Most states do not prohibit single persons from
adopting, although one, Florida, statutorily restricts

7

Public Interest Law Reporter

Published by LAW eCommons, 2006

adoption to heterosexuals. 3 Some states allow single
gays and lesbians to adopt yet do not allow a gay or
lesbian to adopt their partner's biological child.'4 Gay
or lesbian couples attempting to adopt a child where
neither parent has a pre-existing parent-child
relationship likely will find courts unwilling. "I tell
potential clients that Oklahoma only permits single
parent or married person adoptions, but same sex
couples would not be approved during the mandatory
home study,"" said Tina Peot, an attorney in
Oklahoma.
In New York, however, an appellate court
reversed a family court petition by two women seeking

The Oklahoma law is unique in that it invalidates same-sex
adoptions from other states.

to adopt a child together.1 6 In ruling for the women,
the appellate court noted the spirit of the statute is to
"encourage the adoption of as many children as possible
regardless of the sexual orientation or marital status of
the individuals seeking to adopt them.""
Family Pride, an advocacy group for the
Lesbian, Gay, Bisexual, and Transexual ("GLBT")
community, provides information to families about state
laws addressing adoption by LGBT individuals, samesex couples, and second parents.'" Eight states
received a good rating on all three including, California,
District of Columbia, Illinois, Massachusetts, New
Jersey, New York, Pennsylvania, and Vermont.19
Conversely, eight states received a bad rating on all
three categories including, Arkansas, Florida,
(Same-Sex Adoption, continued on page 8)
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Kentucky, Mississippi, North Carolina, North Dakota,
Utah, Virginia, and Wyoming.2 0
However, the Oklahoma law is the only one
that specifically severs an adoptive parent-child
relationship established legally in another state, should
the family find themselves in Oklahoma or dealing with
Oklahoman officials.2

' OKLA. STAT. ANN. tit. 10 §
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7502-1.4 (West 2005).
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ACLU Files Lawsuit on Behalf of
Man Allegedly Kidnapped by CIA
By Emily Rozwadowski
In December 2005, the American Civil
Liberties Union ("ACLU") filed a lawsuit on behalf of
Khaled El-Masri, a German national who was born in
Kuwait to Lebanese parents, alleging that El-Masri
was kidnaped and detained in Afghanistan for several
months without charge.'
The ACLU suit, which was filed in federal court
in the Eastern District of Virginia, was based upon both
federal and international law. 2 Under federal law, the
defendants are charged with violating El-Masri's due
process rights and subjecting El-Masri to prolonged
arbitrary detention.3 The complaint also stated that
the defendants violated customary international law by
subjecting El-Masri to torture and other cruel, inhuman
or degrading treatment.'
El-Masri sued under the Alien Tort Statute,
which was enacted in 1789.1 The Alien Tort Statute
has been interpretted to enable "federal courts to hear
claims in a very limited category defined by the law of
nations and recognized at common law."6 Therefore,
only claims that would have been recognized at the
time of the law's enactment could be heard. The
statute did not create a cause of action for violation of
international law.'
The complaint alleged that while traveling on
vacation to Skpje, Macedonia on December 31, 2003,
El-Masri's passport was confiscated and he was
detained in a hotel room for 23 days. 9 On January
23, 2004, El-Masri was removed from the hotel room
and beaten.' 0 He was then placed on an airplane which,
according to the complaint, landed in Kabul,
Afghanistan.'I The complaint further alleges that ElMasri was held in a Central Intelligence Agency
("CIA") run facility known as the "Salt Pit."' 2 There
he was subjected to interrogation and held in inhumane
conditions.1 3 He was held there until May 2004, when
he was flown to Albania and eventually to Germany.14
El-Masri was never accused of a crime or terrorist
connections.'5 The CIA believed that he was a member
of al-Qaida and had trained at a camp run by Osama
(CIA Kidnapping, continuedon page 9)
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